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Mr, William F. Caton

Secretary
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1919 M Street, N.W.
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Re: In the Matter of Implementation of the T.ocal
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Dcar Scerctary Caton:

Enclosed are an original and rwelve copies of the 1nitial Comments of the Pennsylvania
Public Utility Commission. By separatc cover letter, in accordance with paragraph 292 of the
Commission’s Order, we have also sent o copy of our Comments on diskette to Janice Myles
of the Common Carrier Bureau,

Please do not hesitatc to contact the undersigned if you have any questions concerning
this matter.
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. Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
Implementation of the Local

Competition Provisions in the
Teclecommunications Act of 1996

CC Docket No. 96-98

INITIAL COMMENTS O¥ THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
ON THE NOTICE OF PROPOSED RULEMAKING
1. Executive Symuary of the PuPUC’s Comments.

On April 19, 1996, the Federil Communications Commission ("FCC" or "Commission”)
released a Nutice of Pruposed Rulemaking ("NOPR") intended to implement the interconnection
provisions of the Communications #.ct of 1934, as amended by the 1996 Act, in particular §
251. The Peunsylvania Public Utilin' Commission (" PAPUC™) submits the following Comments
in response to the Commission’s NOPR.!

The NOPR wrongly presume: that states such as Pennsylvania have not taken any actions
o address many of the issues raised in the NOPR or have not adopted any procompetitive
policies to-date. To the contrary, within the last three years, the PaPUC has certificated four
competitive local service providers in Pennsylvania, and has another four applications hy

competitive local service providers pending. laurther, as discussed in morc detail in § I, the

'As requested by the FCC, the PaPUC has included an executive summary of its
comments. The PaPUC has also attempted in responding to the questions posed by the
Commission to follow the format of the Commission’s NOPR as closcly as possiblc. In most
instances, the PaPUC has idcntified the relevant paragraph of the NOPR to which its discussion
pertains.
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PaPUC expects to conclude several pending proceedings which address many of the samc issues
raiscd in the NOPR in the second quarler of 1996. PaPUC was also one of the first states to
15sue an implementation order on the 1996 Act to ensurc that our existing procedures adequately
addressed and comported with the «.ct’s various objectives and requirements.? Consequently,
we believe one of the fundamental premises of the NOPR is in error, i.e., that states have not
taken actions in furtherance of the Act’s objectives and therefore that the FCC must act for
them. This fails to recognize the significant progress that many states, such as Pennsylvania,
have made in developing and adoptir g procompetitive initiatives in furtherance of both thc Act’s
and Pennsylvania law’s objectives,

This fundamental premise appears to underlie one of two very diffcrent approaches
proposed by the Commission to imp ement the interconnection and local competition provisions
of the 1996 Act. This first approact, and the one the FCC sccms inclined to adopl at this timc,
15 highly precmptive in nature and wHuld result in an inflexible, highly detailed and complex set
of federal mandates, which would ¢ early violate the 1996 Act in a number of ways:

§)) A uniform one-size fits all approach containing in(lexible detailed federal

interconuection mand:.tes is inconsistent with Congressional intent and the express

provisions of the 199 Act.

(2)  Precluding enforcement of state interconnection palicies that are cousistent with
the Act would be an express violation of § 251(d)(3).

(3)  Preemption of state costing methodologies and pricing standards would be an
express violation of § 252(d) of the Act.

(4)  The Commission has no authority to establish federal mandates in arcas which
Congress specifically ¢ntrusted to the States for resolution, including proceedings

In Re: Impiementation of the ‘lelecomunications Act of 1996, Tentative Decision,
Docket No. M-00960/99 (Entered March 14, 1996).
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under §§ 251(f), 252(d), and 252(a) of the Act.

(5) The Commission’s use of § 293 to preempt state interconnection requirements is
unlawful,

This first approach compleiely contradicts the language of the statute and is not
supportable. There is no doubt tha: any attempt by the FCC to imposc an inflexible federal
mandatc which does not accommodate o1 incorporale state interconnection policies that are
consistent with the Act’s objectives would run afoul of § 251(d)(3) of the Act. Congress clearly
did not contemplate that the FCC would connpletely undo the procompetitive initiatives of many
states alrcady in place or which may be implemented in the future and replacc them with a
hastily devised scheme of federal requirements. The concern over inappropriately prescriptive
federal rules is grounded in our belref that not only is such an approach in conflict with the
eapress wording of the Act; such an approach would defeat the underlying Icgislative intent to
promote procompetitive policies ir local markets. The preemption of state policies on
inwrounnection would retard rather than promote local competition because states will be
required to revisit and revise existiniz procompetitive policies that already are in place.

The second general approach which the Commission seeks comment upon would allow
a range of state interconnection requirements under § 251 which are consistent with thc Act.
The PaPUC strongly supports this approach and urges the Commission to adopt it. This
approach is consistent with the Act because the Commission is expressly prohibited under §
251(d)(3) of the Act from precluding enforcement of any state policies that are consistent with
the Act. Undoubtedly, many different state approaches will be consistent with the Act’s
requirements and, therefore, lawful uader the Act. If, on the other hand, the Commission adopts

the highly inflexible one-size-fits-all approach which it appears to favor in thc NOPR. it may
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necessarily have to preclude enforcernent ot many statc policies which are nonetheless consistent
with the Act’s provisions (il at variance with the FCC’s approach) in violation of § 251(d) of
the Act.

We urge the Commission, ir establishing a range of policies 1o set "minimum" critcria
rather than adopting highly complex and detailed requirements which may not be appropriate in
many cases. The Commission is rightly concerned that circumstances may vary betwecn states
making rigid federal requirements unacceptable. The Commission’s minimum standards should
permit some variance by slates wherr circumstances in the Jocal jurisdiction warrant and the best
interests of the parties and public 'vould bc scrved thereby. Rather than imposing a highly
inflexihle and complex scheme of federal regulatory requircments on industry and statcs alike,
the FCC should follow the path laid out by Congress in the Act and develop an overlay which
promotes competitive state policies ather than tearing them down and starting ancw.

Section 251, by its express terms, is applicable to all interconnection agreements,
including those between incumbent _ECs and compcting wircline carriers, between incumbent
LECs and CMRS providers, and between LECs and neighboring wircline or wireless providers.

Section 152(b) applies to botl: § 251 and 252 of the Act, since Congress did nut expressly
except cither § 251 or 252 from 152(b)'s application. Had Congress intended that § 152(b) not
apply, it would have cxpressly cxccpted these provisions from § 152(b)’s application as it did
§ 332 of the Omnibus Budget Rewonciliation Act ("OBRA") relating to Commercial Mobile
Radio Scrvicc ("CMRS") providers Conscquently, where jurisdictional questions arise duc ©

ambiguities in the statute, § 152(b) would be applicable.
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The Commission cannol use § 253(a) to indirectly preempt state interconnection
requirements promuigated pursuant to statc law or § 251 of the Act. The conference report
makes clear that the purpose of § 25 3(a) is to prohibit express state or local regulations, .stambes
etc. which act to preclude entry altogether into any interstate or intragtate market. There is no
authority anywhere in the Act for the Commission to use § 253(a) to precempt inconsistent or
"undesirable” state interconnection policics. Morenver, the Commission makes repeated
inquiries throughout its NOPR on the "appropriateness™ or "consistency" of state interconnection
policies. However, nowherc in the Act is the Commission given any authority to preempt statc
policies using ad hoc determinations nade as a result of the anecdotal statements of a few parties
in this proceeding. Use of the racord in this proceeding to preempt "undesirable” state
interconnection policies would viola:e the underlying spirit and intent of the Act.

The Commission has no authority over the specific interconnection costing and pricing
methodoulogies used by states pursiant to § 252(d) of the Act. Congress confcrred this
responsibility upon the states under 3 252(d) of the Act. 'The Commission cannot use the very
general provisions of § 251 to confar upon itself the very specific authority over costing and
pricing given states in § 252(d). If the Commission adopts regulations pertaining to costing and
pricing, they should be in the form ¢ f nonbinding "guidelines" which states may elect to follow
at their option.

We believe that "final offer” arbitration may be an expedient means for the Commission
to use to resolve disputes coming to .t under § 252(e)(5). Alternatively, the Commission could
simply put carriers on notice that it will use the rules of the American Arbitration Association

to gnvern any arbitration proceedings it must conduct because of a state’s failure to act.
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A state should not be deemed to have "failed” to act until the relevant statutory deadlines
have expired. Automatic approvals pursuant to § ?52(e)(4) shovld not be deemed to be a
“failure to act” by the relevant state regulatory agency. While a statc commission is to review
preexisting agreements, it iS not iecessary that a state commission formally approve all
interconnection agreements under § '51(e)(4). Additionally, any precmption by the FCC should
only pertain o the particular "mattzr or proceeding” for which the FCC must assume state
responsibility, and in no instance ¢ § 252(g) be construed to give the FCC continuing or

ongoing jurisdiction over the same ¢ r related matters in the future.

i1l. Summary of Relevant Statut oVisi ect F horit
Over Interconnection EE!E’

As the Commission notes, §§ 251 ("Interconnection”), 252 (" Procedures for Nepotiation,
Arbitration, and Approval uf Agree nents”) and 253 ("Removal of Barriers to Entry"), taken
together eliminate any existing barriers to entry into any interstate or intrasta(cAmarkct. establish
the terms and comditious for interccennection to the networks of LECs and incumbent LECs,
provide the proccss for pricing affect>d services and the process for review and approval of hoth
negotialed and arbitrated interconnection agreements. lmportantly, thcsc provisions, most
notably §§ 251 and 252, together with § 152(b), also definc the respective spheres of
slale/ federal authority over interconrection matters.

One of the primary purposes of §§ 251 and 252 appcars (o be to establish the terms and
comditivns for competition in the loc: | market. ‘Lraditionally, matters pertaining to local service
have been subject to the exclusi’e jurisdiction of the stales. Section 152(b) of the
Communications Act of 1934 fences off from FCC regulation and thereby gives the states

exclusive authority over matters pertaining to ._[clharges, classifications. practices, services,
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facilitics, or regulations for or in connection with intrastate communication service." In
contrast, § 151 and § 152(a) gives ‘he FCC exclusive jurisdiction aver matters pertaining to
interstate communications services. I'hrough the express wording in the statute, it is clear that
Congress intended that the FCC pliy a role in the development af competition in the local
service market.

Nonetheless, it is also clear that Congress did nof intend to exempt §§ 251 and 252 from
§ 152(b)’s application, or it would hive made an express exemption to 152(b) as it did when it
preempted statc rcgulalion of mohile service rates and entry. ‘Therefore, it must be presumed
that Congress intended that § 152(b) would continue to govern and definc the respective roles
of the FCC and states if questios of a jurisdictional nature arose in interpreting the
interconnection provisions of the sta:ute.

A. Section 251

The Commission’s primary responsibility is under § 251 of the Act wherein it is charged
with establishing repulations to implemenl the general interconnection obligation of
telecommunications carriers, LECs ¢nd incumbent LECs discussed earlier,

The Clommission commenced thig rulemaking pursuant to § 251(d) which requircs that
“[wlithin 6 months after the date o' enactment of the Telecommunications Act of 1996, the
Commission shall complete all actions ncc;:ssary to cstablish rcgulations to implement the
requirements of this section.” While the Commission’s rulemaking addresses provisions in §§
251, 252 and 253, its authority over interconnection mattcrs is containcd almost exclusively in
§ 251. Further, the 6 month deadlinc applics only to the FCC’s regulations implementing § 251

of the Act.
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The Commission’s NOPR contains very detailed proposals with regard to the
intcrconnection and unbundling requi-ements of the Act. The extent of the Commission’s § 251
authority, at least with respect to intrzstate interconnection and acccss issues applicable to LECS,
is limited, however, hy the pravidior ¢ of § 251(d)(3) which expressly preserves state access and
interconnection obligations of local ¢xchange carriers:

(3) PRESERVATION OF STATE ACCESS REGULATIONS.--
In prescribing and enforcing regulations to implement the
requirements of this section, the Commission shall not preclude the

enforcement of any regulations, order, or policy of a State
commission that—

(A) establishes acccss and interconnection
ubligations of ‘ocal exchange carriers;

(B) is consist=nt with the requirements of this
section; and

(C) does not suostantially prevent implementation of
the requirements of this section and the purposes of
this part.
Therefore, the Commission’s rules must accommodate and incorporatc a range of state

interconnection and unbundling policics that are otherwise consistent with the provisions of the
Act.

B. Section 252

Likc § 251 which primarily «efines the FCC’s respoasibilitics, § 252 primarily defines
the states’ rcsponsibilities. The responsibilities of the states under Section 252 are primarily
threefold: (1) to determine LEC costs and cstablish appropriate prices for interconnection and
network elements, transport and termnination of calls, and wholesale prices when services are

being offered through thc rcsalc of LEC facilities; (2) to mediate or arbitrale 1.FC
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interconnection agreements; and (3) to approve LEC interconnection agrecments under standards

established 1n § 252(c).

The delegation of authority to the states to determine intcrconnection "costs” and "prices”

under the Act is contained in enhpar: (d) of § 252 which reads as follows:

(d)PRICING STANDARDS.--
(DINTERCONNECTION AND NETWORK
E1.LEMFNT ( HARGES. —~ Determinations by a
State commission of the just and reasonable rate for
the interconnection of facilities and equipment for
purpuses of subsection (C)(2) of section 251, and the
just and reasonable rate for network elements for
purposes of sunsection (c)(3) of such section--

(A) shall be--
(i) based on the cost (determined
without reference to a rate-of-return
or other rate-based procceding) of
providing the intcrconnection or
network. element (whichever 1is
applicable), and
(iii) nondiscriminatory, and

(B) may incluge a reasonable profit.

(2) CHARGES IFUR TRANSPORT AND

TERMINATION OF TRAFFIC.

(A) IN GENERAL.--For purposes of compliance

by anincuribent local cxchange carrier with section

251(b)5), a State commission shall
not consider the terms and conditions
for reciprocal compensation to be
just and reasonable unless—

(1) such terms and conditions provide
for the mutual and reciprocal
recovery by each carrer of costs
associaied with the transport and
terminstion on each  carrier’s
networy:  facilitics of calls that
uriginaie on the network facilities of
the other carrier; and

(i) such terms and conditions
determune such costs on the basis of
a reascmable approximation of the

05-16—-96 03:39FM
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additional costs of terminating such

calls,
(B) RIUIRS OF CONSTRUCTION.--This
paragraph shali not be construed—

(i) to preclude arrangements that

afford he mutal recovery of costs

through the offsetting of reciprocal

obligations, including arrangements

that waive mutual recovery (such as

bill-and-kecp arrangements); or

(i1) to authorize the Commission, or

any State commission to engage in

any raie regulation proceeding to

establish  with  particularity the

additional costs of transporting or

terminating calls, or (0 require

carriers to mainfain records with

respect (o the additional costs of such

calls.
(3) WHOLESALE PRICES FOR
TELECOMMUNICATIONS SERVICES.--For
purposes of section 251(c)(4), a State commission
shall determin¢ wholesale rates on the basis of rctail
rates charged to subscribers for the
telecommunications service requested, excluding the
portion thecreof attributable to any marketing,
billing, collection, and other costs that will bc
avoided by the local exchange carrier,

82028382213:#12/46

In contrast to the very general language of § 251(c)(2)(1) through which the Commission

argues it indirectly derives the autho-ity to establish federal interconnection costing and pricing

methodologies, the grant of authority to states under § 252(d) to cost and price interconnection

elements is very direct and specific. There is no question when the provisions of both sections

are read topether that Congress intended this responsibility to reside with the stales. Neither §§

=94%

10

251 or 252, or any other provision of the statute for that matter, gives the Commission any
gxpress authority to develop federa mandates which would ultimately govern the individual

interconnection costing and pricing 1aethodologies used hy states under § 7252.(d).
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The ouly responsibilities connected with pricing and costing development that the
Commission may assume are attendznt or expressly dependent upon a state’s failure to act under
§ 252(g). Section 252(g) provide: that where a state fails to act to carry out any of its
obligations under § 252, the Comm:ssion may preempt the state and act for it with respect to
the state’s responsibilities under § 232:

(5) COMMISSION T ACT TF STATE WILI. NOT ACT.--If a
State commission fails to act to carry out its responsibility under
this section in any proceeding or other matter under this section,
then the Commission shall issuc an order preempting the State
commission’s jurisdicrion of that proceeding or matter within 90
days after being notified (or taking notice) of such failure, and
shall assume the responsibility of the State commission under this

section with respect t-» (the procceding or matter and act for the
State commission.

C. Section 253

Section 253(a) provides that;

...No State or local statute or regulation, or othcr State or local
legal requirement, may prohibit or have the ettect ot prohibiting
the ability of any entity to provide any interstate or intrastatc
telecommunications sevice.

The conference agreement acopted the Senatc provisions on this scction. Under the
Senate bill, subsection (a) "...preemots any Statc and local statutes and regulations, or ather
Stare and local legal requirements, thit may prohibit or have the ettect of prohibiting any entity
from providing interstate or intrastate telecommunications services.”" Clearly the types of
requirements referred Lo were traditional barriers o entry which recognized only one monopoly
local service provider with exclusive rights to provide service within its dcfined service area.

There is no authority for the Commis:ion to use § 253(a) in the manner suggested in the NOPR

to preempt state interconnection polici:s which it believes are either "undesirable” or inconsistent

11
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with the Act’s provisions. Had Congress intcnded to give the FCC broad powers of precmption
over state interconncction provisions it woald have expressly included this provigion in § 251
of the Act,

III. NOPR Background and Overview (paras. 1-24)

The Commission notes al pari. 5 that at the time the 1996 Act was signed, 19 states had
in place some rules opening Incal e change markets to competition. While Pennsylvania was
not mentioned by the FCC, the PaPUC has also made significant strides to meet the Act’s
objectives, Chapter 30 of the Peunsy lvania Public Utility Codc, enacted in 1993, contains many
of the same goals and objectives «f the 1996 Act. Indeed, the two pieces of legislation
compliment one another in many raspects. Like many of the provisions of thc 1996 Act,
Chapter 30 establishes a framework for competition, regulatory reform, infrastructure
modernization and deregulation,.’® More specifically, like § 253 of the 1996 Act, Chapter 30
opens the local service market to competition in Pennsylvania.® Like § 251 of the 1996 Act,
Chapter 30 requires LECs to unbundle their networks into basic service clements that can be
used by other carriers to provide competitive local exchange.® Like § 252 of the 1996 Act,
Chapter 30 imposes upon the PaPUC the obligation to cstablish just and reasonable ratcs for

interconncction and network elemerits, Finally, Chapter 30 also imposes non-discrimination

3See 66 Pa.C.S. § 3001 ¢t seq.
‘See 66 Pa.C.S. § 3009(a).

Section  3005()(1), 66 DPa.C.S. § 3005(e)(1) requires the local exchange
telecommunications company to unbundie gach basic service tunction on which the competitive
service depends and to makc thc basic scrvice functions separately available to any customer
under nondiscriminatory tariffed terms and conditions, including price, that arc identical to those
used by the local exchange telecommunications company and its affiliates in providing its
competitive service.

12
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requirements and like § 251 eliminates any prohibitions on resale for competitive services which
may have existerl in 2 monopoly en ironment.*

For the last three years we havc been in the process of implementing Chapter 30. We
have. already authorized four providers to offer competitive local scrvice.” At Icast three other
providers have recently filed applications to provide competitive local service in all of Bell
Aflantic’s service territories in Penrsylvania. The operating authority of the four certificated
competitors was expressly condilioned upon compliance with the lerms and conditions for
competitive local service provisionin: ultimately adopted by the Pal'UC in ongoing proceedings
now before it.*

These proceedings, which acdress virtually all of the issues raised by the FCC iu its

NOPR, are now in their final stages. * The PaPUC expects to conclude all of these major local

See. 66 Pa. C.S. § 3005(g).

d ATA g&mmmww
interconnection of competing jocal exchange networks, ct al., Docket No. A-310203F0002, et
al., Opinion and Order (Lintered October 4, 1995).

5d.

i at coific % ' he
mtercanmnf_mmmunumm:mhange_mmﬂu ctal Doclret No. A—110203F000 gtat.,

("MFS 1T"); In Re: A 182 o Examin istd iversal Service
Pn icies for Tel nicati ervi in 1
Order, Initiation of Oral ![:armgs th 1- 940035 and Investigation Pursuan) o §

of the Pubhc U ili 005 and the Commission’s Op1 lon m d

g;ggu!gr Empbggs i the ,ﬁgeas 0 Cgsg Allggénogs, Cost Sn_ldlcs, Unbunghng, ggg lmpmgu 0;
13

05-16-96 03:39PM

5-16-96 : 3:03PM : LAW BUREAU- 82028982213:#15/46

P045 #41



SENT BY: 5-16-96 . 3:04PM LAW BUREAU- 82028982213;#16/46

=94%

competition dockets within the next "ew months, indeed within an almost identical time frame
to that established by the FCC for completion of its final arder in this docket. The presence of
these ongoing state proceedings and 1he need to avoid any appearance that we may be prejudging
issues before us at the state level w Il preclude n¢ in many instances from taking a definitive
position on the substantive issues in ‘his docket,

Our comment on the remainirig discussion appearing in this section of the NOPR centers
on the Commission’s apparent impreper interpretation of § 253(a). We strongly disagree with
the Commission’s stated intent in paras. 16 and 22 of the NOPR, to use § 253 to preempt statc
interconnection requirements which t construes are “barricrs to entry”; and to otherwise use
its § 251 rules "to give content and meaning to what state or local requirements the Commission
*shall preempt’ as barriers to entry pursuant to section 253". NOPR at para. 22, A review of
the legislative history of the Act indicates that the intent of § 253 (a) of the Act was to precmpt
"explicit prohibitions on entry by a u:ility into telecommunications.” Consequently, the barriers
that arc referred to in subsection () ire state laws or rules which act a priori to preclude entry
altogether into the interstate or intrastatc markcl at issue.

Clearly state interconnection policies are not the type of cxplicit prohibitions on entry
contemplated under § 253(a). The types of requirements subject to preemption under § 253(a)
are traditional barriers to ontry whic!: recognized only one monopoly local se1vice provider with
exclusive rights to provide service within its defined service territory. The FCC’s interpretation

would significantly expand ita author:ty beyond that expressly contained in the statule, and would

and 1o Consider Generic Issugs for Future Rulemaking, Docket No. M-940587.

14
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be unlawful.

Had Congress intcnded to give the Commission the authority to preempt state
interconnection standards it would have expressly provided for this in either §§ 251 or 252 of
the Act. Neither § 251 or § 252 conain any such grant of authority. Indeed, the only authority
given to the Commission to preemnt matters pertaining to interconnection is contained at §
252(c)(5) which gives the Commissicn the authority to preempt a state commission’s jurisdiction

of a "proceeding or matter” if the -tate fails to act or otherwise carry out its responsibilities

under the Act.
1V. Provisions of Section 25] (paras. 25-41).
A. Scape of the Commission’s Regulati

This section of the NOPR focuses upon the gencral [ramework that the FCC will
uitimately adopt to implement the general interconnection and unbundling requirements of § 251.
We strongly urge the Commission 1o follow its stated intent in para. 26 to ... secure the full
benefits of competilion for consumers, with due regard to work already done by the statcs that
is compalible with the terms and thi: pro-competitive intent of the 1996 Act."

The Commission appears 1> be contemplating the adoption of onc of two almost
diametrically opposed implementatic:n schemes. The first option which the FCC has tentatively
concluded it should adopt is a "singje” sct of "standards with which both arbitrated agreements
and BOC statements of generally .vailable terms must comply.” NOPR al para, 36. The
Commission explains in para. 28 'hat such an approach would "minimize variations among
states”.

The sccond option, which the Commission has tentatively decided not lo adopt, is a

15
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national policy which would recognize a range of different state interconnection policies that are
consistent with the Act's ohjectives. The PaPUC strongly supports a framework modeled upon
this second option which would recognize a range of state interconnection and unbundling
policies which are concistent with the Act’s objectives. We believe that this option is the only
approach which will satisfy the requircments of the Act. Such a framework, unlikc the
Commission’s preferred approach, s consistent with the requirements of § 251(d) which
expressly requires the FCC to accommodate or incorporate state access and interconnection
policies, orders or rules.

Sincc the FCC does not have the authority to preclude enforcement of any state
interconnection policies which are consistent with the Act’s objectives, the optimal or most
effective federal framework would reognize a rangc of siate policies that are consistent with the
Act’s objectives. The least effective ‘ ederal frumework and onc which is contrary to the express
language of the statute would attempt to set aside state regulations and determinations in this area
and impose one-size-fits-all requirenients without regard to the effectiveness of cxisting slate
interconnection policies. Congress cxpressly rejecled this onc-size-fits-all approach when it
incorporuted § 251(d) which rcquires the PCC to rccognizc stale inilialives thal are
procompetitive in natire and consistent with the Act’s objectives.

In para. 35, thé Conuuission ks parties to comment on whether its rules implementing
section 251 “can be crafted to allov’ states to implement policies reflecting unique concerns
prcscnt in the respective states, witho 1t vitiating (he iutended cffects of @ scheme of over-arching
pational rules." We believe that they can by using option two above, and il a need for some

dcgree of uniformity is identified, by incorporating minimuin standards which would still make
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provision for legitimate variation or a state by state hasis to acoommodate local conditions and
concerns. The Commissjon itself identified significant problems associated with a highly
inflexible, detailed system of nation:l mandates. Such an approach "might unuly constrain the
ability of states tn adrdress unique policy concerns that might exist within their jurisdictions.”
The Commission also noted that scme variability may be necessary to recognize differences
between technologies, geographic and topographical characteristics and other state or industry
concerns specific to the area.

Still other important considerations weighing in favor of a morc flexible federal regime
which would permit variations between states were identified at para. 33 of the NOPR:

States may also seek, to the extent permitted by sections 251, 252,
253, and 254, to ensure the uninterrupted delivery of certain
services by the incumbent where competition might arguably
threaten those service:.. It might also be argued that there is value
to permitting states to experiment with different pro-compctitive
regimes to the extent that there is not a sufficient body of evidence
upon which to choose the optimal pro~competitive policy.
NOPR at para. 33,

We belicve that both the express wording of the statute and the important policy
considerations discussed abovc weigh hcavily in favor of option two, or a nativnal policy which
recognizes that a range of state interconnection and unbundling policies are consistent with the
Act and which incorporatcs maximem flexibility through the adoption of minimum standards,
which permit variances between sta'es to accommodate local concerns and conditions. States
would not be not free as the Commission presuwnes al one point to "establish disparate guidelines

for intrastate interconnection with no puidance from the 1996 Act.” Section 252(d)(3) imposes

constraints upon the staies W adopl iidrastale interconnection policies that are consisteat with the
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Act.

We tentatively agree with thc Commission’s analysis contained in paras. 37-38 that
Congress intended §§ 251 and 252 to apply to both Wic inwrstalc and intrastate aspects of
interconnection, service and nctwork elements. We do not agree, however, with the
Commission’s analysis contained in para. 39 that § 152(b) of the Act which gives the states
cxclusive jurisdiction over the "... haiges, classifications, practices, services, facilities, or
regulations for or in connection with intrastate communication service hy wire or radin of any
carrier..." is inapplicable. We believ:: that the traditional state/federal jurisdictional lines remain
intact unless otherwise provided undur the Act. As Lthe Commission notes, Congress expressly
amended section (2)(b) in 1993 when its preempted state rate and entry regulation of CMRS
providers. The absence of an express exemption in this case, strongly implies that it was
Congress’ intent that § 152((b) rema:n intact. 'This interpretation is bolslered by the language
of § 252(d)3) which provides that thc Commission may not precludc state interconnection
policies which are essentially consistent with the Act.

“inally, we belicve that complaints alleging violations of the requitecnts set forth in §§
251 or 252 should be resolved by the individual states. Both §§ 251 and 252 contcmplate that
state commissions actually implemen: the terms and conditions of the statute, and therefore, it
would be most expedient and in line w th general franwaoik of e statute for states W undertike
this role.

B. Obligations Imposed by Section 251(c) on “Incumbent LECs" (paras. 42-45)

In paras. 4245, thc Commission discusscs the obligations of "incumbent LIZCs" under
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the statute.’® The Commission seeks comment on whether Slate commissions are permitted to
impose on carriers that have not been designated as incumbent LECs any of the obligations of
the statute imposes on incumbent LE”s. We belicve that the statute contemplates, through the
provisions of § 251(d), that states may impose thesc obligations upon other carriers that have
not been designated as incumbent L 5Cs by the FCC. The FCC rules should be flexible to
accommodate state policies jn this regard. |

1. Duty to Negotiate in Good Faith (paras. 46-48)

The first duty imposed upon an incumbent LEC uader Section 251(c) is the "duty to
negotiate in good faith," Under § 251(c)(1), "...cach incumbent LEC has the ...duty to
negotiate in good faith in accordanc:- with section 252 the particular terms and conditions of
agreements to fulfill” its interconnection responsibilities. The Commission seeks comment on
the extent to which it should establish national guidelincs rcgarding good faith ncgotiation under
§ 251(c)(1). While some very general guidelines may be in order, the Commission should not
develop inflexible standards which hamper the states’ ability to weigh and balance the cvidence
in any given caso when having (o0 mal e a determination under § 271(c)1)(B). The Commission
can certainly not contemplate all of thie various circumstances which may arisc in the course of
the negotiation process. Consequent'y, any rules in this regard, should be flexible enough to

allow states to make § 271(c)(1)(13) dctcrminations bascd upon the particular facts and

8An incumbent local exchang:: carrier is defined in section 251(h)(1) as a LEC that: (1)
as of the enactment date of the 199¢ Act, both "provided telephoen exchange service in such
area” and "was deemed to be a member of the exchange carrier association pursuant to Section
69.601 of the Commission’s rcgulat:ons,” or (2) "is a person or entity” that, on or after the
cuactment date ol the 1996 Act, “became a successor or assign of a member” of the exchange
carrier association.
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circumstances in each individual casc .

2. Imterconnection, Collocation, and Unbimdled Flements (paras. 49-55)

"The Act’s requirements relating to interconnection, collocation and unbundling arc found
at § 251(2). (3)and (6). In this section of the NOPR, the Commisgion once again raises the two
alternative approaches to implementing § 251 discussed earlier in these comments. As already
discussed. we support a policy whivh accommodates and incorporates state policies that are
procompetitive in nature and consistent with the Act. The FCC should only set minimum
standards where necessary and such slandards must be broad enough to accommeodate variation
by states to take into account local conditions and concerns including differences due to
technical, demographic or geographi»al variations.

In para. 52, the Commissior mentions the approaches to interconnection taken by the
New York and California Commissions. The Commission seeks comment on whether any
elements of these state approaches shiould be incorporated into national standards implementing
the 1996 Act. We believe the “ommission’s § 251 rules should be broad cnough to
accommaodatc cither the New York and California Commission interconnection schemes and the
procompetitive regulations of any otier statc. Clearly, it was the intent of Congress, that where
state interconnection policies were consistent with the objectives of the Act, they would not he
sct asidc by the FCC in favor of a 1.ationalized policy.

(1) Technically Feasible Points of Interconnection (paras. 56-59)

Subsection 251(c)(2)(B) requires the incumbent LIC to provide interconnection at any
technically feasible point within the i xcumbent LEC's network, The Commission seeks comment

on what constitutcs a "tcchnically fcasible point” within the incumbent 1.LEC’s network for
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purposes of this section. We are considering this issue in a proceeding currently before us at
the statc level. We are not opposed 0 the concept of a federal minimum standard as long as it
is flexible and permits some variatior if found to be necessary of in the interest of parties at the
state level. We do not believe that thig would make it more difficult for a carrier to develop a
regional or national network, but rather built in flexibility at the state level may actually promote
efficient and more cost etffective competitive service provisioning.

2. Just, Reasnnable, and Nondiscriminatory Interconnection. (paras. 60-62)

Section 251(c)(2)(D) requires that the interconnection provided by the incumbent LEC
be “on rawcs, terms and conditions that are just, reasonable, and nondiscriminatory. The
Commission seeks comment on how to dctermine whether the terms and conditions for
interconnection arrangements arc just reasonable and nondiscriminatory. As discussed later in
these Comments, the Commission uses this general provision as the basis for its interpretation
that it has authority to mandate a national costing and pricing methodology under the Act. We
believe that this interpretation con(lic:s with the language in § 252 of the Act which expressly
delegates this authority 1o the individual states.

3. Interconnection that is Fimal in Quality (para. 63)

Section 251(c)(2)(C) requires ‘hat the interconnection provided by the incumbent LEC
be "at least equal in quality to that provided by the {incumbent LEC]) to itself or to any
subsidiary, affiliate or any other party 0 which the carrier provides interconnection. We do not
believe that detailed requirements are 1ecessary with respect this provision. "Hqual in quality”
should mean interconnection which is sirtually identical to that received by the incumbent itself

or its affiliate with no naticeable difference between the two to the end-user consumer.
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4. Relationship Between Interconnection and Other Obligations Under the 1996 Act
(paras. 64-65)

Section 251(c)(2) addresses collocation and imposes upon the incumbent 1.EC the duty
to provide for physical collocation f equipment necessary for intcrconnoction or access to
unbundled network elements at the premises of the local exchange carrier. We agree with the
Comimission's interpretation that this section does not expressly limit or constrain the
Commission's authority tn make available a variety of technically feasible methods for
interconnection, We believe that thi. provision simply gives the Commission the authority to
require “physical collocation”, in light of the D.C. Circuit Court’s partial reversal and remand
in the Commission’s Expanded Interconncelion proceeding. As already stated, the optimal
federal interconnection policy would accommodate a range of state policies in this area that are
consistent with the objectives of the Act.

b. Collocation (parss. 66-7")

Section 251(c)(6) of thc Act requires incumbent LECs to provide "for the physical
collocation of equipment necessary for interconnection or access 10 unbundled network elements
at the premises of the TRC, except hat the carrier may provide for virtual collocation if the
LEC demonstrates to the State comm-ssion that physical collocation is not practical for techmical
reasons or hecause of space limitatiens.”

We suppart the establishment f a national collocation policy that would allow for some
variation among states. We belicve such a policy would be advantageous in several respects.
We agree Lhatl national rules with budt in fexibility would make it easier for states to respond

more appropriately to issues specific to that state or region. Additionally, most states now have
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expanded interconnection and cotiucation policies in effect, and a more flexible policy at the
federal lcvel could accommodate these policies. Nonetheless, we also rccognize that the statute
contains a preference in favor of physical collocation where adequaie space exists.

We do not belicv: it necessary for the FCC to cstablish guidelines for most
states to apply when determining whether physical collocation is not practical for "technical
reasons or because of space limitation." PaPUC has requested comment on this issue in its State
Implementation Order on the 1996 Act. Similarly, we also do nol believe that it is necessary
for the FCC to adopt national puidelines to "prcvent anti-competitive behavior by the
manipulation or unreasonable allocation of space by either the incumbent LEC or new entrants.”

c. Unbundled Network Klements (paras. 74-82)

Section 251(c)3) imposes a duty upon LECs "w provide, to any requesting
telecommunications carrier for the provision of a telecommunications service, nondiscriminatory
access to network elements on an inbundled basis at any technically feasible point on rates,
termns, and conditions that are just, reasonable, and nondiscriminatory in accordancc with the
terms and conditions of the agreement and the requircments of this section and section 252."
As the Commission notes, incumbes:t LECs are required to provide these network elements “in
a manner that allows requesting carriers to combine such elements in order to provide such
iclccommunications service. "

PaPUC agrees with the Comimission’s tentative conclusion to identify 2 "minimum" set
of nctwork elements that incumbent LECs must unbundle for any requesting telecommunications
carrier, and, to thc cxtent nccessar , establish additional or different unbundling requirements

in the futurc as scrvices, technolog -, and the needs of competing carriers evolve. The FC(C’s
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policies should aiso, however, accommodate state unbundling policies, that may vary Irom the
federal scheme, that are consistent wvith the Act’s objectives. For instancc, at para. 81, the
Commission notes the different approaches taken to unbundling by several states. The
Commission's national policy shoule accommodate these different state approaches.

(1) Network Elements (parss. §3-85)

Section 3(?9) defines a "nefwork element” as both "a facility or equipment used in the
provision of a telecommunications s:rvice” as well as "features, functions, and capabilities that
are provided by means of such facility or equipment.” The Commission notes an apparent
distinction, drawn in the definition «f network element between the "facility or cquipment used
in the provision of a telecommuni :ations service, and the service itself. The Commission
inquires whether the purchase of access to an element entitles or obligates the requesting carrier
to provide the customer with all services, intrastate and interstate that use the element.

The Commission also sccks comment on the relationship between § 251(c)(3) concerning
unbundling and § 251(c)(4) which a:ddresses resale of incumbent LEC services. We do not view
§ (c)(3) as in effect providing ncw entrants with an altcrnative way to resell the services of
incumbent LECs in addition to the specific resale provigion in (c)(4).

(2) Access to Network Flements (paras. 86-91)

Section 251(c)(3) requircs ircumbent TECS to provide "access” to network elements "on
an unbundled basis.” We agree with the FCC’s initial interpretation af these terms as "requiring
incumbent LECs for a foc to prov:de requesting carriers with the ability to obtain a particular
clement’s functionality...separate from that of other functionalities or network elements, such

as the local switch." Wec also agree that the term "unbundled” suggests that there must be a
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